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EXECUTIVE SUMMARY

This Report explores the topic of litigation funding, specifically from the perspective of the regulatory
objectives of the Legal Services Board, as stipulated in section 1(1) of the Legal Services Act 2007.
Particularly pertinent to the interaction of litigation funding and these regulatory objectives are those of:
protecting and promoting the public interest; promoting access to justice; and protecting and promoting the

interests of consumers.

The Report encompasses a rapid literature review, and it also presents new and hitherto unpublished
information and data about litigation funding, derived from: (1) an analysis of court cases involving
litigation funding, and (2) an empirical study which entailed the distribution of various questionnaires,
interviews, follow-up meetings, correspondence, and other interactions, with participants in the litigation
funding industry. To be clear, there are many participants in this nook of English litigation funding: the
litigation funders themselves (whether or not members of the Association of Litigation Funders); ATE
insurers; litigation brokers and advisers; law firms whose clients use the services of litigation funders; and,

of course, the clients themselves.

The research undertaken for this Report has identified over 40 cases which have used litigation
funding since 2019. Most of these have been in the collective actions space, whether under the collective
proceedings regime in which exclusive jurisdiction is vested in the Competition Appeal Tribunal; or under
the group litigation order (GLO) regime in the High Court; or under the representative action, also the
province of High Court jurisdiction. The most common types of defendants have been large consumer
technology companies, utility providers, car and truck manufacturers, and banks and financial institutions.
The research indicates that, probably by virtue of both the competition between litigation funders and the
economics of the sorts of cases which funders typically fund and which can entail significant costs, the

funders’ return-on-investment is very rarely above 50%.

Litigation funding in England and Wales is presently self-regulated via membership of the
Association of Litigation Funders (ALF) and via the members’ compliance with the ALF’s Code of Conduct
for Litigation Funders. Some funders whose activities include the management of investments are FCA-
authorised; but such authorisation is not required in respect of funding activities alone. The Code has been
revised several times since its promulgation in 2011, most recently in 2018. Self-regulaton includes a

complaints procedure (introduced in 2011) which has been invoked only four times. Notably, there are a



number of litigation funders operative in England and Wales who are not ALF members — and law firms,
and funded clients, are perfectly content to enter into litigation funding agreements (LFAs) with these non-
ALF members. The ALF-related membership procures a number of advantages for each of the parties to
‘the funding triangle’, viz, funded client, the funder, and the law firm — but that membership is not the
‘badge of honour’ that was envisaged when the Code was promulgated in 2011.

As a result of the research undertaken for this Project, the following insights relating to the

regulatory objectives were gained:

u Protecting and promoting the public interest: litigation funding serves the public interest by
funding litigation that would (and could) not otherwise be funded. It also provides a means whereby legal
grievances affecting a significant proportion of the population can be tested. This testing of the meaning of

law, of legislative provisions, and of common law precedent, is (it is suggested) in the public interest;

] Improving access to justice: for those using litigation funding, their ‘day in court’ becomes a
tangible prospect, a prospect which underlines that the substantive law means nothing if there is no means
by which to test it. However, litigation funders carefully choose a minority of cases (between 3% and 5%
of funding opportunities), which means that litigation funding is not a solution that could be scaled up to
provide access to justice to a large proportion of the population across a wide range of subject matters, types
of grievances, and value of claims. Moreover, the costs of litigation may be considerable, thereby reducing
the return-on-investment to litigation funders. Outward success occurs where funded clients have their ‘day
in court’ and obtain a favourable judgement or obtain a settlement in their favour. But in reality, when the
costs of pursuing the action are taken into account (and the funder will be entitled to reimbursement of
those costs under the typical ‘waterfall distribution clause’ in an LFA), the ultimate compensation available
to the funded client may be quite small, or even inadequate to address the detriment which they have
suffered. Litigation funding offers consumers a hitherto unobtainable route to access to justice where there
are more widespread but lower levels of detriment; but in all cases (whether in the collective actions space

or in the individual litigant scenario), the economics of the case matter;

] Protecting and promoting the interests of consumers: a significant amount of litigation funding has
been used to challenge alleged or proven anti-competitive conduct, where consumers have suffered
financial detriment in different markets as a result of that infringing behaviour. The re-adjustment of those

markets is a by-product of private actions; compensatory redress always remaining the primary objective



of such litigation. In the best interests of the consumers of legal services (and of the courts themselves,
having regard to the overriding objective of civil procedure as embodied in the Civil Procedure Rules),
litigation funding provides an learned filter regarding the merits of potential cases, and of the prospects of
enforcing a judgment if one is obtained. The mere fact that litigation funding has been employed provides
confidence to the funded client (and warning to the defendant) that the merits of the claim should, by

definition, have a better-than-probabilities prospect of success;

| Promoting competition in the provision of legal services: the research undertaken for the purposes
of this Project did not find any evidence of a ‘closed shop arrangement’ between litigation funders and law
firms who represent clients in need of litigation funding. There is, however, an acknowledged tension within
the industry between deterring new entrants to the litigation funding market and protecting law firms and
their clients when setting minimum capital adequacy and fluidity thresholds. Similarly, any attempt to
impose the compulsory submission to self-regulation could both reduce the number of funders and reduce
potential competition for those who seek to access the market for the funding of legal services (a risk that

applies to formal regulation of the industry too);

u Encouraging a strong and effective legal profession: for the law firms who make use of litigation
funding, it provides a considerable degree of financial resilience to law firms, by assuring a cash flow to
the funded client’s law firm by which to pay its own-side legal fees and those disbursements (e.g., counsel’s
fees, court filing fees, expensive expert witness reports) needed to prosecute the action; and it also provides
financial protection to the opponent’s legal team, by frequently undertaking the financial burden of paying
adverse costs, security for costs, and other costs awards which may be ordered against either the funded
client or against the funder directly. The involvement of a litigation funder may also encourage effective

costs-budgeting by the law firm who is in receipt of the litigation funding;

[ | Increasing the public understanding of citizens’ rights and duties: litigation funders are not in the
business of providing public legal education, but the public prominence of cases such as women’s equal
pay claims against uber-supermarkets, and of the sub-postmasters such as Mr Bates whose livelihoods and
reputations were ruined by defective software, inevitably promotes the awareness of citizens’ rights. The
widespread participation in collective actions (and accompanying medi attention of such claims) may also
yield a greater awareness of the potential infringement of substantive law, albeit that it is inevitable that

some consumers may not be aware of the claim which is prosecuted on their behalves;

] Promoting the prevention and detection of economic crime: it may be difficult for law firms, ATE

insurers, or litigation funding brokers, to know the provenance of the funds that their litigation funders are



using. There is an undoubted risk of litigation funding being used to launder money. Conducting anti-money
laundering (AML) and know your customer (KYC) checks may prove onerous for law firms and for other
parties, but it is part-and-parcel of the stringent AML measures which have existed in England since 2017.

Finally, this Project has been conducted against the backdrop of the UK Supreme Court decision
in Paccar. On 26 July 2023, the UKSC ruled, by majority, that a litigation funder’s LFA was a damages-
based agreement (and hence, subject to the onerous drafting requirements which that legislation entails), at
least where the funder’s success fee was calculated as a percentage of the financial benefit recovered by the
funded client. As a result, thousands of LFAs up and down the country were rendered unenforceable where
they did not so comply. At the time of writing, the Litigation Funding Agreements (Enforceability) Bill
2024 has been introduced for First Reading, and which seeks to reverse the decision in Paccar. Should this
occur, then litigation funding is likely to develop further as a niche, but vitally important, feature of legal

services provision.
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PART I

INTRODUCTION




1. BACKGROUND TO, AND OUTLINE OF, THE REPORT

@ Why the Report was commissioned

This report has been commissioned by the Legal Services Board (LSB), which is the oversight regulator of
legal services in England and Wales. The report consists of a rapid literature review and empirical study on
the nature of litigation funding from a consumer perspective, and considers litigation funding as it relates

to the LSB’s regulatory objectives (‘the Project’).

Those regulatory objectives — both wide-ranging and potentially engaged by a number of issues

arising in litigation funding — are as follows:

The LSB’s regulatory objectives:!

(a) protecting and promoting the public interest;
(b) supporting the constitutional principle of the rule of law;
(c) improving access to justice;
(d) protecting and promoting the interests of consumers;
(e) promoting competition in the provision of services [those provided by authorized persons who carry
out reserved legal activities]
(f) encouraging an independent, strong, diverse and effective legal profession;
(9) increasing public understanding of the citizen’s legal rights and duties;
(h) promoting and maintaining adherence to the professional principles:
i. that authorised persons should act with independence and integrity,
ii. that authorised persons should maintain proper standards of work,
iii. that authorised persons should act in the best interests of their clients,

iv. that persons who exercise before any court a right of audience, or conduct litigation in relation
to proceedings in any court, by virtue of being authorized persons should comply with their
duty to the court to act with independence in the interests of justice, and

v. that the affairs of clients should be kept confidential.
(i) promoting the prevention and detection of economic crime.?

Of the abovementioned objectives, those of promoting the public interest, the interests of consumers and
access to justice particularly resonate for this Project. The LSB has a sector-wide strategy for reshaping

legal services to better meet society’s needs,® and to that end, the LSB is particularly interested in the

! Per: Legal Services Act 2007, s 1(1) and (3).
2 Inserted by the Economic Crime and Corporate Transparency Act 2023, ss. 209(2), 219(1)(2)(b) on 26 Oct 2023.
The term, ‘economic crime’, is defined by s 193(1).
3 As explained at: https://legalservicesboard.org.uk/our-work/reshaping-legal-services-a-sector-wide-strategy.
3



benefits and the risks, disadvantages or harms of litigation funding. Given the scope of the Project, each
section of this Report will be linked to the regulatory objective/s which apply to the point of litigation

funding being discussed.

The LSB seeks a number of discovery points to which this Report is responsive:

Per: Invitation to Tender:*

We also want to know about the nature of such funding. For example, in terms of the types of
legal issues it is used to address. We are interested in learning if the source of funding influences
the approach taken by the litigator and the experience of and outcomes on consumers.

We want to know about the characteristics of the people who use litigation funding, including
their social, cultural, economic and demographic characteristics and whether they are at greater
risk of vulnerability. We are also interested in evidence of litigation funding providing access to
legal services and therefore justice that, for whatever reason, users would otherwise be unable
to access. We also want to know about the characteristics of who tends to be the other party
that the litigation funder and their user(s) are facing.

A further area of interest to us is the nature of any regulation on influencing litigation funding,
including any quasi-regulatory influence exerted by the Association of Litigation Funders.

The review should consider the benefits of litigation funding (a) to people and businesses who use it
(or might use it), the wider public interest or to increasing access to justice; and (b) in supporting any
of the other regulatory objectives.

The review should consider the risks, disadvantages or harms of litigation funding (a) to people and
businesses who use it (or might use it), the wider public interest or to increasing access to justice; and
(b) in supporting any of the other regulatory objectives.

It is anticipated that the output of this Project will provide a firm starting point for the LSB to better
understand and consider the evidence and inform its regulatory policy thinking. By extension, it is also
anticipated that the Report will also inform the discussion with regulators, professional bodies, government
and wider stakeholders.® Indeed, subsequent to the Invitation to Tender published by the LSB, the

government announced, on 4 March 2024, that it was —

4 Per: Invitation to Tender (ITT) issued: 19 Dec 2023, particularly paras 13-17.

5 lbid, para 7.
4



considering options for a wider review of the [litigation funding] sector and how third-party
litigation funding is carried out. This could consider whether there is a need for increased
regulation or safeguards for people bringing claims to court, particularly given the growth

of the litigation funding sector over the past decade.®

Hence, the area of litigation funding is clearly under increased scrutiny domestically — a trend which has
been recently evident in Europe too, by virtue of the Voss Report,” and studies by the German Federal
Consumer Protection Board,® the International Legal Finance Association,’ the European Commission’s
recent mapping study,'® and the European Law Institute’s investigation into litigation funding.! It is hoped

that this Report will contribute to the thinking about the sector in England going forward.

However, it is important to reiterate that this Report is merely an information study prepared for
the LSB, and that the LSB has no position as to whether or not litigation funding should be the subject of
increased regulation. Furthermore, the LSB has no power to undertake any such regulation, given that

litigation funding is not a ‘reserved activity’ under its scope of activity.'?

The LSB has stipulated that this Report should focus on litigation funding in England and Wales®®
used by individual consumers or small businesses, and that reference to issues arising in the litigation
funding of arbitration would also be of interest.* For that reason, the research, both doctrinal and empirical,

which underpins this Report focusses upon the operation of litigation funding in this domestic jurisdiction

6 See: MOJ, HMCTS, and the Rt Hon Alex Chalk KC MP, ‘New law to make justice more accessible for innocent
people wronged by powerful companies’ (Press Release, 4 Mar 2024).

7 Axel Voss (Committee on Legal Affairs), Recommendations to the Commission on responsible private funding of
litigation (2020/2130(INL), dated 27 Jul 2022).

8 Asdisclosed by one of the participant funders to this Project, by email dated 23 Feb 2024.

9 ILFA, Resourcing the Rule of Law in Europe (Jun 2023).

10 As outlined in the media: Marialuisa Taddia, ‘EU Commission plans litigation funding study before any regs’
(LAW360, 28 Jun 2023).

11 Susanne Augenhofer and Sara Cockerill (Mrs Justice) (Project Co-reporters), European Law Institute Third Party
Funding of Litigation Project (progress of this wide-ranging and important study is discussed at:
https://backend.univie.ac.at/index.php?id=174162; with a meeting on Draft Principles held on 5 Dec 2024, as
explained  at:  https://europeanlawinstitute.eu/news-events/upcoming-events/events-sync/news/third-party-
funding-of-litigation-project-draft-principles-
discussed1/?no_cache=1&cHash=d6a3a060b58bcec38626d0d510c¢3362f; and with the Project’s final report
expected Sep 2024.

12 See: Legal Services Act 2007, s 12 and Sch 2.

13 Any references to ‘England’ in this Report should be taken to mean ‘England and Wales’, unless otherwise
indicated in the particular context.

14 ITT issued 19 Dec 2024, para 11.



https://backend.univie.ac.at/index.php?id=174162
https://europeanlawinstitute.eu/news-events/upcoming-events/events-sync/news/third-party-funding-of-litigation-project-draft-principles-discussed1/?no_cache=1&cHash=d6a3a060b58bcec38626d0d510c3362f
https://europeanlawinstitute.eu/news-events/upcoming-events/events-sync/news/third-party-funding-of-litigation-project-draft-principles-discussed1/?no_cache=1&cHash=d6a3a060b58bcec38626d0d510c3362f
https://europeanlawinstitute.eu/news-events/upcoming-events/events-sync/news/third-party-funding-of-litigation-project-draft-principles-discussed1/?no_cache=1&cHash=d6a3a060b58bcec38626d0d510c3362f

(and, to the extent relevant, participants in the empirical study were asked to disregard their funding

experiences in other jurisdictions).

In addition, the LSB has requested that special attention be given to the use of litigation funding by
‘individual consumers or small businesses’.!®> Hence, whilst litigation funding is used by: employees, those
involved in marital, custody or other familial disputes; and large corporations, that is not where the focus
lies. However, it is undeniably the fact that many of the issues confronting litigation funding — its risks,
benefits, advantages and costs — apply, regardless of whether it is SMEs, individual consumers, or large

corporations who are using litigation funding services.

(b) An outline of the Report

In his review of civil litigation costs in 2009, Sir Rupert Jackson wrote that ‘the institution of third party
funding was beneficial in that it promoted access to justice’.'® Fast-forward 15 years, and Lord Thomas
stated in Parliamentary debate that:

the Horizon scandal, and the miscarriage of justice that occurred, would never have been
uncovered if there had not been litigation funding to support Mr Bates and others when they
brought their action ... if you were to read what Mr Bates said in his article recently in the
Financial Times, you would see from the perspective of someone seeking access to justice

why litigation funding is important.t’

Litigation funding — that is, the application of non-recourse funding to funded clients, in return for a success
fee, whether calculated as a percentage-of-recovery of the financial benefit recovered, or a multiple of the
costs invested in the claim —is an important ‘dish’ on the ‘funding menu’. The precise meaning of ‘litigation
funding’, and its distinction from other forms of funding in English litigation, is canvassed in Part | of the

Report.

To note, litigation funding is not for every case. In fact, as this Report shows, it is not for many

cases. This is borne of the economics which apply to litigation funding as a form of ‘non-correlated financial

15 See ibid, para 11.

16 Review of Civil Litigation Costs: Final Report (Dec 2009), ch 11, para 1.2.

17 See: Digital Markets, Competition and Consumers Bill: HL Committee Stage (Day 4, 31 Jan 2024).
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asset’, and of the stringent screening criteria to which litigation funders subject the claims which are
‘pitched’ to them. However, for those relevant cases for which it is economically and legally suitable,
litigation funding frequently poses the only alternative. In essence, there is no other funding mechanism by
which to commence or to conduct the litigation. Hence, notwithstanding low volume coverage, this places

litigation funding as a centre-piece of the ‘access to justice’ objective.

In particular, litigation funding supports a wide range of collective actions in England — whether
under the collective proceedings regime for anti-competitive infringements (alleged or proven) whose
jurisdiction is vested in the Competition Appeal Tribunal (CAT); or under the ‘group litigation order’
regime operative (post-the Woolf reforms) since 2000; or under the longstanding but legally troublesome
representative rule. These claims may involve several million class members. Individual consumers or
SMEs have neither the financial nor legal clout to institute an action against a ‘Goliath’ in society (say,
Apple, Amazon or Facebook) — but aggregated as a class, and with legal representation and a litigation
funder in support, these claims are possible. Part 11 of the Report examines the types of claims, and the
types of claimants and defendants, who typically feature in modern-day litigation which is supported by
litigation funders.

The regulation of litigation funders is a ‘hot topic’ at the time of writing. On 4 March 2024, the
government announced that it planned to undertake a review as to whether a ‘wider review of the sector’
was warranted, and whether there was ‘a need for increased regulation or safeguards for people bringing
claims to court, particularly given the growth of the litigation funding sector over the past decade’.
Meanwhile, in Part I11, this Report deals with the reality of litigation funding as it exists. That is a landscape
of self-regulation, courtesy of voluntary membership of the Association of Litigation Funders (ALF), and
the ancillary requirement of ALF members to abide by the Code of Conduct of Litigation Funders.
Supplementary to this is the judicial ad hoc monitoring of funders’ litigation funding agreements (LFAs),
as and when required. After all, champerty!® may have been abolished as a tort and as a crime in 1967, but
the ramifications of a champertous funding agreement continue to stalk modern English litigation, for a
finding of champerty can render the LFA unenforceable as being against public policy. Important

components of self-regulation are timely reviews of the Code of Conduct; and a rigorous and workable

18 Champerty has been judicially described in this way: where a person, with improper motive, and showing wanton
or officious intermeddling, becomes involved with disputes of others in which the person has no interest
whatsoever, and where the person stipulates for a share of the proceeds: Trendtex Trading v Credit Suisse [1980]
1 QB 629 (CA) 654. For a detailed examination of the doctrine, see: Mulheron, The Modern Doctrines of
Champerty and Maintenance (OUP, 2023), Part I, and with further definitions and case law sources at 3-5.
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complaints procedure. Both exist in English funding; albeit that there are some funders who do not perceive

the benefits of ALF-membership to be ‘worth the candle’, for reasons espoused in this Part.

The funding structures of litigation funders, and the sources of their funding, are explored in Part
IV. The demarcation of funders’ entities, so as to incorporate ‘funders’ subsidiaries’ and ‘associated
entities’ of the funder, is part of the modern structure of litigation funding in England, as reflected in the
Code of Conduct. Legal ramifications may flow from that demarcation. The sources of funding for English
litigation funders varies hugely, from US University endowment funds to pension funds, and from ‘family

offices” who are constituted by high-net-worth individuals to international hedge funds.

Part V examines the way in which litigation funders actually fund a claim. It is an essential part of
a funder’s obligations that a funded client’s own-side costs and expenses will be funded. That enables the
case to be brought. However, funding the opponent’s costs, should they arise, is equally important in a
costs-shifting jurisdiction — fairness demands that a successful opponent recover its reasonable costs. Whilst
English law dictates that it is the funded client who is actually liable for those adverse costs at law, the
involvement of a litigation funder changes that dynamic in two important respects: either the litigation
funder takes on those funded client’s liabilities by way of contractual liability, via the terms of the LFA; or
that funder may become liable to pay those opponent’s costs liabilities by virtue of a costs award against

the funder directly.

Part VI then discusses the various matters relevant to the funder’s success fee. This may be
calculated by either a percentage-of-recovery formula or by a multiple-of-costs formula. This issue has been
hugely impacted by the Paccar (UKSC) decision, which declared that the former were damages-based
agreements (DBAs) within the meaning of that legislative regime. This immediately rendered the vast
majority of LFAs entered into up and down the country unenforceable, against public policy, and
champertous, as not complying with the DBA legislation (as, prior to the Paccar decision, funders did not
realise that they had to so comply). As of 4 March 2024, the government announced that it intended to
reverse the decision in Paccar, and on 19 March, a relevant Bill was introduced to Parliament in First
Reading. Pending that reversal, however, funders have had to pivot from percentage-of-recovery LFAS to
multiple-of-costs LFAs, which pivot has not necessarily been kind to the funded client. Quite the reverse,

in many cases.



The litigation funding landscape has been well-established in English law since the early 1990s,
and by virtue of case law analysis, certain ‘safeguards’ for the funded client have been judicially endorsed.
These were encapsulated in the very first version of the Code of Conduct for Litigation Funders
(promulgated in November 2011), and remain as part of the current 2018 version. Independent advice to
the funded client, a defined input by the funder into settlement discussions, no inappropriate control of the
funded litigation — all are recognised anti-champerty measures associated with litigation funding. The
adherence to these measures in the Code assist to support the judicial thinking that a funder will not have
strayed over the ‘champertous’ line. Part VII examines the various safeguards for the funded client which

exist under the self-regulation of litigation funding in England.

Finally, Part V111 relates litigation funding, in all of its aspects, back to the regulatory objectives
of the Legal Services Board. Whilst that Board does not have the power to regulate litigation funders, and
nor does it hold any opinion regarding that matter, the interplay between litigation funding and lawyers’
representations of funded clients impacts upon those objectives, and against a backdrop which is rapidly
changing post-Paccar (and, potentially, post-the legislative reversal of Paccar).



2. METHODOLOGY

This Research Project, conducted over five (5) weeks, is comprised of three aspects: empirical research;

preparation of informative case tables; and a literature review.

The empirical aspects of this Research Project are derived from a variety of sources. Detailed
Questionnaires were sent to a number of categories of recipient: (1) ALF funder members; (2) non-ALF
funders; (3) law firms; (4) ATE insurers; and (5) litigation brokers/litigation funding advisors. In the five
(5) weeks permitted for the Project, a number of responses were forthcoming, which have been woven into
the Report as and where appropriate. Following receipt of the completed Questionnaires, the research team
followed up with some of the Respondents, either by Teams meetings or by telephone, to clarify some
comments or responses contained in the Questionnaires. Confidentiality was a key pillar in preparing this
Report, requiring that each respondent to the Questionnaires was given a random number known only to
the research team, and that number is referred to where responses are noted in the Report. Additional to the
follow-up meetings, the research team met a number of funders, legal practitioners, industry representatives,
brokers, ATE insurers and other persons interested in or involved with the litigation funding industry, whose
insights greatly added to the depth and interest of the Report.

Insofar as case law is concerned, this Report does not purport to be a doctrinal case law analysis of
issues affecting litigation funding, albeit that case law is cited as and where appropriate to substantiate a
point which may have arisen during the course of the empirical research. However, in order to gain a more
comprehensive understanding of the users of litigation funding on the claimant side, and the types of
opponents who have been the subject of funded cases, an extensive check of a number of case law databases
was undertaken in order to assemble a detailed table of cases in which funders have been involved over the

period of 2019 to the present. These are contained at Appendix B.

Insofar as the literature review is concerned, both ‘standard’ and ‘grey’ sources were examined,

and these sources are footnoted as and where appropriate.

More details of the methodology are contained in Appendix A of the Report.
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3. LITIGATION FUNDING

@ Definition

Essentially, litigation funding:

involves a third-party financing some or all of the legal expenses of one or more legal
disputes in exchange for a share of the proceeds recovered from the resolution of the
dispute(s).t®

Litigation funding occurs where:?°

B the funder has no pre-existing interest in or connection with the subject matter or with the funded
client (other than via the provision of the funding itself);

B the funder is engaged in the business of funding litigation on commercial terms for a share of the
proceeds;

B the funder’s return on capital invested is typically a percentage share of the financial benefit
recovered or a multiple of the sums invested by the funder; and

B the funding is provided on a non-recourse basis (i.e., such that if the funded action fails, then the
funder does not require that the funds advanced to the funded party will be repaid to it).

Itis, therefore, distinct from a number of other forms of third party funding which do not share one or more

of these characteristics:#

The form How it differs

ATE insurance and Although both ATE and BTE insurers may fund the funded client’s own-side
BTE insurance costs (some modern ATE policies provide for that) and pay any adverse costs
awarded against the funded client as litigation funders do, funders do not
insure for an adverse outcome (and nor are their activities governed by the

19 Alex Lempiner, A Practical Guide to Litigation Funding (Woodsford Litigation, 2022).
20 This definition is drawn from composite sources and reproduced from: Mulheron, The Modern Doctrines of
Champerty and Maintenance (OUP, 2023) 30.
Each of these is discussed, by reference these non-shared characteristics, in: ibid, ch 2C.
11
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Prudential Regulation Authority). Nor do insurers do commonly? obtain a
return-on-investment which is referable to the amount of financial benefit
recovered. Moreover, insurers cover potential exposure, whereas funders
provide non-recourse funding as and when it is incurred

‘Conscience’ funders | Conscience funders provide funding on a non-recourse basis and may obtain
a return-on-investment which is based upon a percentage/multiple basis, but
are not engaged in the business of funding (albeit that the relationship between
the funder and the funded client may be either familial or friendship, or a
strictly business)

Litigation lenders Whilst litigation funding is ‘non-recourse funding’, litigation loans are usually
repayable whether or not the funded client is successful in the litigation
(whereby the loan is usually provided as a facility which allows the funded
client to draw down what is needed to pay costs and disbursements, and
interest is charged only on the amount drawn down and not on the full loan)

Crowd-funders Donation-based funding occurs where contributors give money without
receiving anything in return; whereas reward-based funding enables
contributors to receive tokens, products, services or money in return for their
donations, and either may be utilised for the funding of litigation; but the
mechanism is different — via a platform which is case-specific, and which
enables a group of contributors collectively to enable a litigant to raise a
fighting fund to cover that funded party’s legal costs, usually up to an agreed
stage in the litigation

Trade associations Although these funders usually offer litigation funding on a non-recourse
and unions basis, they rarely obtain a return-on-investment via a percentage/multiples
method, and in any event, have a pre-existing connection with the funded
claimant, given that membership of the association/union is a strict pre-
requisite for the provision of funding

To note, mainstream litigation funding entails that the funder takes a share of whatever the funded
client recovers by way of financial benefit (whether by way of judgment or settlement), where that ‘share’
amounts to the funder’s overall ‘success fee’.> However, a more unusual funding model is where the funder
takes an assignment of the funded client’s original claim, such that the assignor transfers the claim in its
entirety for the funder to pursue in its capacity as assignee. In such cases, the assignee may pay a
consideration upfront, or share the recovery with the assignor in a pre-agreed percentage split fashion, or

be paid a combination of the two. Assignments of bare causes of action from the aggrieved claimant to

22 The author understands from funder participants in this Project that, occasionally, an ATE premium may be based
on a percentage of the financial benefit recovered.

2 As will be discussed later in the Report, this ‘success fee’ has two main components: the return of the capital
which the funder invested or spent on the case, and the return-on-investment or profit that the funder makes on

the case (see Section 17, ‘The measure of “success” for a funder’).
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another party are disallowed in England by virtue of the operation of the rules of champerty, unless the
assignee has a ‘genuine commercial interest’ in the subject matter of the cause of action and the assignment
is not contrary to public policy nor does it otherwise suborn the integrity of the legal process.?* However,
funders are readily able to take assignments of another’s cause of action in two distinct scenarios. First, a
judgment in the funded client’s favour can validly be the ‘thing’ assigned because it represents ‘the fruits
of the litigation’?® (and this has occurred in English litigation to date®®). Secondly, a liquidator, administrator
or trustee-in-bankruptcy of a company has a range of statutory powers?’ to sell causes of action in order to
recoup some money for the company’s aggrieved creditors and other parties, and a funder may purchase
those causes of action as assignee (again, this model of funding is well-recognised and practised in
England?). To confirm, this more unusual involvement of the funder as assignee lies outside the scope of
this Report, and will not be considered further herein.

(b) A brief history of litigation funding in England

As a concept, litigation funding emerged as a serious form of funding in England in the 1990s,2° and
received a staunchly positive endorsement by the House of Lords in Giles v Thompson in 1994.%°

However, it was primarily in the 2000s that the industry received a significant uptick in both activity
and credibility, courtesy of a number of different sources and events which coalesced to provide the industry

with gravitas. In addition to a line of appellate authority®! which served to ensure that the mere fact that

24 Discussed in detail in: Mulheron, The Modern Doctrines of Champerty and Maintenance (OUP, 2023), ch 7,a nd
the primary and secondary sources cited therein.

%5 Pursuant to the rule in Glegg v Bromley [1912] 3 KB 474 (CA).

% pursuant to an order of Mr Justice Robin Knowles (dated 30 Jul 2018) in the matter of: Harbour Fund 11l LP v

Kazakhstan Kagazy plc (Matter CL-2018-000446) in which Harbour was given permission to ‘take over sole

conduct of all negotiations and proceedings in connection with [the judgment obtained against the defendant]’

(copy on file with the author).

Per: Insolvency Act 1986, s 167(1) (vesting power in the liquidator ‘to sell any of the company’s property by

public auction or private contract’), and s 436 (defining the ‘property’ which can be sold to include a ‘cause of

action’). Sch 4 to the Act deals with power of a liquidator in a winding up, and Sch 5 deals with powers of a trustee
in bankruptcy. Administrators have the power to assign a company’s claim under para 60 of Sch Bl to the

Insolvency Act 1986.

8 See, e.g., the discussion by the the funder, Manolete Partners plc, of its funding model, available at:
https://manolete-partners.com/how-we-work/the-manolete-method. Cases funded via this method are also noted
in Appendix B4 of this Report.

2 See discussion in: S Friel, The Law and Business of Litigation Funding (Bloomsbury Professional, 2020), ch 2;
and Cook on Costs 2021, ch 10.

30 [1994] 1 AC 142 (HL).

31 Specifically: Faryab v Smyth (CA, 1998); Stocznia Gdanska SA v Latreefers Inc [2000] EWCA Civ 36;
Factortame [2002] EWCA Civ 932; Arkin v Borchard Lines Ltd [2005] EWCA Civ 655.
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litigation finance had been provided by a stranger entity in return for a promise in the share of the proceeds

of the funded litigation did not render that funding contract unenforceable,*? various key events occurred:*

» an increasing number of litigation funders and brokers entered the market, and hedge fund interest
in backing commercial litigation considerable expanded;

> a consultation by the Office of Fair Trading endorsed litigation funding in private actions for
breaches of competition law,* which was a significant endorsement by the government;

» the most senior civil judge at that time extra-judicially expressed ‘in principle’ approval for
regulated litigation funding;®

> avery high-profile and high-quantum professional negligence claim was bankrolled by a litigation
funder,®” which generated widespread, and emotive, media interest;*®

> major litigation practices in London moved to make use of litigation funding for their clients;

» the Civil Justice Council (CJC) threw its support behind litigation funding, initially describing it
(in 2005) as a ‘last resort means of providing access to justice’,*° and then revised this view (in
2007) to state, with much less reservation, that ‘[pJroperly regulated third party funding should be
recognised as an acceptable option for mainstream litigation*#*; and

> a potentially problematical provision in the Solicitors’ Code of Conduct 2007, which may have
prevented solicitors from referring clients to a litigation funder in respect of personal injury claims

because of the prospect of disciplinary sanctions, was quietly revoked.*?

32

33
34

35
36

37

38

39

40

41

42

London & Regional (St George’s Court) Ltd v MOD [2008] EWHC 526 (TCC) [103] (Coulson J) (citations
omitted), and citing from the summary in: Mansell v Robinson [2007] EWHC 101 (QB) (Underhill J).

Drawn from: Mulheron, The Modern Doctrines of Champerty and Maintenance (OUP, 2023) 30-31.

Described by reference to relevant funders in: Mulheron, ‘Third Party Funding of Litigation: A Changing
Landscape’ (co-authored with P Cashman) (2008) 27 Civil Justice Quarterly 312, 314-16.

Private Actions in Competition Law: Effective Redress for Consumers and Business (Apr 2007) 27-28.

Sir Anthony Clarke MR, quoted in, ‘Drive for transparency on third-party funding’ (LSG, 14 Feb 2008) (‘I am in
principle a supporter of third-party funding, provided that appropriate regulation is put in place”).

Stone and Rolls Ltd (in lig) v Moore Stephens (a firm) [2007] EWHC 1826 (Comm) (claim for £69.5M against
accountancy firm Moore Stephens by the creditors of Stone and Rolls). The funder was IM Litigation Funding.
See, e.g. ‘Litigation funding: Foul Play?’ (Accountancy Age, 25 Oct 2007); ‘Biggest-ever independently-funded
case promises litigation revolution’ (Legal Week, 11 Jan 2007); ‘Negligence claims could reach new heights with
litigation funding trend” (Best Practice, 15 Feb 2007).

Noted in: ‘Herbert Smith litigation team set to open door to third-party funding’ (Legal Week, 30 Aug 2007); ‘Is
third-party funding a step too far?” (Legal Week, 27 Sep 2007); ‘External Funding Booms as Litigators Plot
Upturn’ (Legal Week, 30 Mar 2008).

Improved Access to Justice: Funding Options and Proportionate Costs (2005) 49, and recommendation 13.

The Funding of Litigation: Alternative Funding Structures: A Series of Recommendations to the Lord Chancellor
(Jun 2007) 53, and recommendation 3.

Rule 9.01(4) of the Solicitors’ Code of Conduct 2007, ‘Referrals of business’.
14



Today, litigation funding is a self-regulated industry,*® and has evolved into a landscape where it is not only
the impecunious for whom such funding can offer access to justice. Big corporations who are seeking to

lay off litigation costs from their own balance sheets are just as likely to use litigation funding, as discussed
in the next Part.

4 As discussed in Part 111, especially Section 8, ‘The self-regulation model’.
15



PART 11

THE SCOPE, TYPE,

AND METHOD OF CASES FUNDED
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4. THE ROLE OF LITIGATION FUNDING IN THE COLLECTIVE ACTIONS SPACE

This Section has implications for several of the LSB’s regulatory objectives, viz: improving access to
justice, promoting and protecting consumers’ interests, protecting and promoting the public interest,

and increasing the public’s understanding of a citizen’s (especially a consumer’s) legal rights:

The main points:

» Litigation funding has been important to all collective actions regimes in England, because
the aggregate of consumer or SME claims into a class of represented persons requires
substantial funding of legal costs and disbursements; and because ‘how else’ are these
claims to be funded, with no ready alternatives available. Hence, litigation funding provides
a niche route, where no other funding options are available;

» Several high-profile consumer collective actions — in addition to litigation associated with
the Post Office Horizon and ‘Diesel-gate’ diesel emissions scandals — have been supported
by litigation funding. The prominence accorded to these consumer cases has enhanced the
public’s understanding of their rights (or the potential for airing their grievances);

» Whether the consumers are enfranchised and engaged in the collective action in which they
are involved depends upon the extent to which the court orders the dissemination of notices,
the construction of a website by the class representative for the information of class
members, etc — all of which the funder is obliged to fund;

» The funded cases are often about broader consumer interests, and their results may
influence consumer markets, as well as the development and enforcement of the rule of law;

» However, there are considerable downsides associated with the litigation funding of
consumer and SME collective actions (e.g., cases tend to have long duration, jurisprudence
is still ‘being made’ under the CAT collective proceedings regime, the cases are very costly
to bring, the adverse costs risk is significant should the case lose), all of which render it a

problematical (i.e., risky) space in which to litigation-fund at the present time.

A key purpose of the LSB’s commission of this Research Report is to evaluate the extent to which litigation

funding is providing support in order for the grievances of consumers to be addressed. In that regard, the

17



regulatory objectives of the LSB — “protecting and promoting the interests of consumers’** and ‘improving

access to justice’® — should particularly be tested against the activities of litigation funders.

In order to do that, the research team compiled several tables which illustrate a wide-ranging sample
of cases across various courts. These are contained in Appendix B. For the purposes of constructing these
tables, jurisprudence from the following courts was scrutinized via case law databases:*® the High Court of
England and Wales (encompassing the King’s Bench; Commercial Court; Chancery Court; Administrative
Court; Admiralty Court; Technology and Construction Court; the Business and Property Court; the
Regional Business and Property Courts; and the Family Division); the Court of Appeal; and the Supreme
Court/House of Lords; a limited number of Upper Tribunals, plus the London Commercial Court (formerly,
the London Mercantile Court), Patents Court, Senior Court Costs Office, Court of Protection, and the
Intellectual Property Enterprise Court.*” Of course, given that arbitrations are strictly private, the question
as to whether litigation funding has been used to fund these is difficult to ascertain from the public domain,
but given that the High Court has jurisdiction to hear certain matters arising from arbitrations,*® those types

of cases were searched for too.

(@) Why litigation funding really matters in this context

As the tables at Appendix B1, B2 and B3 show, by far the greatest preponderance of litigation funding-
supported consumer cases has occurred in the collective actions space — whether pursuant to the collective
proceedings regime for competition law grievance (follow-on or stand-alone),* or under the group litigation

order regime,* or by virtue of the representative action regime.%* This is entirely expected — for two reasons.

First, for individually, a consumer (or SME) with a relatively small measure of alleged damage is

not a desirable funding proposition at all, whereas in aggregate, a class of consumers may be (although not

4 Legal Services Act 2007, s 1(1)(d).

4 1bid, s 1(1)(c).

46 The following databases were checked: Westlaw UK; Lexisnexis Butterworths; Bailii; The National Archives case
law database; the Competition Appeal Tribunal; and cross-checked against the GLO database.

47 Note that actions in the Employment Tribunal were excluded from study in this Report.

48 Pursuant to CPR 62.2, which supports the Arbitration Act 1996.

49 The new regime, contained in Sch 8 of the Consumer Rights Act 2015, is mostly contained in Pt 1, ch 4 of the CA
1998. A new set of rules for collective proceedings and collective settlements was inserted in the Competition
Appeal Tribunal Rules 2015 (SI 1648/2015) (the ‘CAT Rules 2015°). The new regime took effect 1 Oct 2015.

0" Contained in CPR 19.21-19.26, and introduced into the CPR on 1 May 2000.

L Currently contained in CPR 19.8, formerly CPR 19.6.
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assuredly) more ‘fundable’. When recommending the new regime for opt-out collective proceedings for
competition law infringements in 2013, the government did so precisely to facilitate better access to justice

for consumers than existed before the reforms:

it is very clear that the current system of collective redress does not work. Consumers are
not currently getting redress for breaches of competition law. It appears unlikely that simply
tinkering with the opt-in system would deliver the desired access to justice ... Consumer
groups have been clear that they would not take another case under an opt-in system ...
[and] It is also clear that there are some cases that could only ever be brought on an opt-

out basis in practice.®

The Secretary of State made it plain that the concern applies equally to SMEs, and that ‘[c]hallenging anti-
competitive behaviour is costly and complex, well beyond the resources of many businesses, particularly
SMEs’.%® To render that hope for better consumer and SME redress a reality, litigation funding has been
the funding method of choice in every single case filed under the CAT regime to date. Judges have accepted
that this is what the government intended. In Merricks v Mastercard Inc, the Court of Appeal stated that,
‘the power to bring collective proceedings ... was obviously intended to facilitate a means of redress which
could attract and be facilitated by litigation funding’,>* an observation which was then cited by the Supreme
Court in Merricks v Mastercard.*®

Secondly, the preponderance of litigation funding in the collective actions field is entirely expected
for another reason best summarised as: ‘how else?’. When the three aforementioned collective actions
regimes were established, none of them was accompanied by a ‘seeding fund” or CLAF-type fund by which
to pursue these cases (of the sort which had been established or recommended elsewhere®). In the opt-out
actions which have predominated in the CAT thus far, class members are immune from having to provide

own-side funding or adverse costs cover.>” Lawyers’ funding via DBAs were vehemently rejected by the

52 BIS Dept, Private Actions in Competition Law: Government Response (Jan 2013), para 5.12.

5 The Rt Hon Vince Cable, ‘Foreword’, ibid, at 3.

% [2019] EWCA Civ 674, [60].

%5 [2020] UKSC 51, [98].

% Mulheron, Class Actions and Government (CUP, 2020), ch 4, ‘Government as Class Actions Funder’, discussing
the Ontario Class Proceedings Fund, and the fund recommended by the Hong Kong LRC for its proposed class
action in 2012.

57 CAT Rules 2015, r 98.
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government for opt-out collective proceedings.® As the only legislatively-stipulated cy-prés beneficiary of
the collective proceedings regime,*® the Access to Justice Foundation is unlikely to use undistributed
residues to fund other litigation on behalf of consumers on a collective basis (and nothing compels that it
should). Moreover, before-the-event (BTE) insurance, which many consumers will hold via contents
insurance, mobile phone contracts, or car insurance, is typically excluded for group actions of any sort.
Hence, in the absence of any of these other funding avenues, litigation funding is the only remaining viable

option for most of the collective actions which are instituted in England.®!

Having said that, however, two caveats should be mentioned. First, the lawfulness of a litigation
funder being able to take any of a client’s recovery of financial benefit (whether obtained via judgment or
settlement) in any action pursued under the representative rule®? remains very unclear, given that the rule
is a creature of court rule, and is not a legislative enactment that can change the substantive law in any
material way. Essentially, even if there is permission to create an aggregate class-wide assessment of
damages (a ‘pot of money’ awarded to the class), there is no clear legal authority which would entitle a
funder to take a share of that pot, absent the contractual authorisation of each and every class member. That
prospect is unrealistic where a class may number in the millions. Whilst this topic lies beyond the scope of
this Report,® it is an important one which was not resolved by the UKSC in Lloyd v Google LLC,* and
until it is definitively decided, it will bedevil the use of litigation funding under the rule.

Secondly, the use of litigation funding under the group litigation order (GLO) regime is predicated
on the basis that an LFA must be entered into between funder and each group member. This is because the
GLO mechanism is a true opt-in arrangement, whereby each class member must affirmatively signal their
wish to the sue the defendant/s, and their individual actions are grouped together as a form of case-managed

collective litigation.®® Again, absent any aggregate assessment (or ‘pot’) of damages under the rules-based

% CA 1998, s 47C(8).

% Per: CA 1998, s 47C(5).

80 CJC, The Law and Practicalities of Before-the-event Insurance: An Information Paper (the author chaired this
Civil Litigation Review Working Group of the CJC, and was principal author of that report).

51 Discussed in: Mulheron, ‘‘The Funding of the UK’s Class Action at a Cross-Roads’ (2023) King’s LJ (published
online 5 Jan 2023, hard copy forthcoming].

62 Currently contained in CPR 19.8, formerly CPR 19.6.

8 1t is covered by the author in detail in: ‘Creating, and distributing, common funds under the English representative
rule’ (2021) 32 King’s LJ 381.

8 The issue was expressly left open, and the article at ibid was cited, but not engaged with: [2021] UKSC 50, [83].

8 Examined by the author previously at: ‘Some difficulties with group litigation orders - and why a class action is
superior’ (2016) 24 CJQ 40.
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GLO regime,® and the inevitable opt-in nature of that regime, necessitates individual LFAs so that a
litigation funder has a contractual entitlement to be paid by each group member, should a financial benefit

be recovered. As the ALF has noted, the decision in Paccar has had an enormous impact on GLO litigation:

Group actions in the High Court, such as some of the RBS Rights Issue litigation and the
current Diesel-gate cases being funded on behalf of thousands of consumers by ALF
members involve LFAs with each group member. Appropriate amendments to the LFAs can
be made in response to Paccar (at substantial time and cost) ... %

By way of snapshot, the summary tables below provide key frequencies and totals of where

litigation funding has been used in the collective actions space in England:%

Summary table #1: Number of funded cases

Collective proceedings under the CAT regime 27
GLO regime 10
Representative actions 3

TOTAL (2019-) 40

Summary table #2: Type of defendants sued

Banks and financial institutes 5
Utility providers (water, comms, post, railway, transport) 8
Tech giants (Apple, Facebook, Amazon, Google, Sony) 12
Pharma 2
Car and truck manufacturers 6
Credit card companies 3
Other 4
TOTAL (2019-) 40

8 Currently contained in: CPR 19.21-19.26.

67 ALF, A Note in Response to Paccar (prepared interested parties, copy on file with the author) at p 5.

8 This is across all of the collective proceedings regime, the GLO regime, and the representative actions regime, for
the period 2019-present. For the collective proceedings regime, related cases were treated as a single case, for the
sake of convenience in illustrating types of claimant classes and defendants sued.
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Teasing these out in more detail:

(b) The types of consumers, and the types of defendants sued

It is evident from the tables B1,%° B27° and B3™ of Appendix B that many of the defendants sued in these
collective actions cases are well-resourced, indeed ‘Goliath-type’, entities against whom, without the
support of litigation funding to provide own-side costs and cover against adverse costs (either directly or
via ATE insurance), the consumers would be powerless to sue. As a sample, the defendants to these actions

have comprised the following:

tech social media platform providers such as Facebook, and Apple;

tech giants such as Amazon and Google;

utilities (e.g., water, phone, postal) companies;

banks, financial institutions, and other financial service providers;

transport (e.g., train, shipping) companies;

upstream manufacturers supplying to utilities providers;

telecommunications companies offering either landline or mobile network services;

major car and/or truck manufacturers; and

major credit card providers (e.g., Mastercard and Visa).

In other cases, the defendants have been very sectoral-specific in relation to a particular class of consumers.

For example, these have included:

B music instrument companies responsible for re-selling instruments;
W cryptocurrency exchange companies; and

B mobility scooter retailers.

Under the collective proceedings regime in the CAT, there has been a relatively even split between stand-

alone and follow-on actions.”> However, in the case of the latter, it is worth noting that it means that there

89 <Collective Proceedings in the Competition Appeal Tribunal’, at Appendix B1.
70 ‘Representative Proceedings in the High Court’, at Appendix B2.
L “Group Litigation Orders in the High Court’, at Appendix B3.
2 As noted by Ben Tidswell, Judicial Member of the Competition Appeal Tribunal (speech delivered at Class
Actions Event (BCLP Offices, 28 Feb 2024)).
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has been a finding of infringement by either the domestic or European competition regulator, accompanied
by a (often substantial) civil fine. In that regard, both the enforcement of consumer rights following on from
that infringement (i.e., whether damage can be proven to have been suffered by the consumer class or SME
class), as well as deterrence against future infringing conduct, were key aims of that new regime, according

to the government at the time:

Breaches of competition law, such as price-fixing, often involve very large numbers of
people each losing a small amount, meaning it is not cost-effective for any individual to
bring a case to court. Allowing actions to be brought collectively would overcome this
problem, allowing consumers and businesses to get back the money that is rightfully theirs
—as well as acting as a further deterrent to anyone thinking of breaking the law.”

By facilitating follow-on actions being brought, the availability of litigation funding serves to protect and
to promote those public interests which are by-products of litigation, viz, the enforcement of the substantive

law, and the achievement of deterrence via private action.

Turning to the claimant side of things, in some of the claims instituted on behalf of consumer
classes, SMEs have joined as an alternative sub-class (e.g., as in the case of Evans v Barclays Bank,’ re
the FX exchange transactions dispute, and in the case of Ad Tech Collective Action LLP v Alphabet Inc and
Google LLC,”™ where the claim alleged that all UK-based publishers of websites and apps that received

revenue from the sale of online display ads may have suffered financial losses due to Google’s practices).

However, many (indeed, most) of the collective claims which have been supported by litigation
funding have been solely consumer-focussed. In many cases, the consumer class straddles the entire cross-

section of the population. Examples include:

B people who buy boundary fares on trainlines and who get charged twice for part of the journey;

B people who use Facebook and disclose sensitive (and economically useful) data to that social media
giant for the right of access to part of the platform;

B people who buy products via the Amazon marketplace through its Buy Box feature;

B people who use buy goods and services at any retailer which accepts Mastercard,;

3 BIS, Private Actions in Competition Law: A Consultation on Options for Reform: Government Response (Jan
2013), at p 6, ‘Executive Summary’.
4 (CAT, Case number: 1336/7/7/19).

S (CAT, Case numbers: 1572/7/7/22 1582/7/7/23).
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landline customers of a major teleco